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Remote Work under Turkish Law
Dr. Muhittin Astarli & Dr. Ulas Baysal

With the impact of the pandemic, employment relations in Turkey, like all over the
world, Is facing a period that could be called "renaissance of remote work". The more
people work remotely, the more the need for requlations regarding remote work is
felt and sought. As the problems experienced especially in terms of implementation
are observed, new requlations are adopted by lawmakers. In terms of Turkish labor
law, after the regulation of remote work within the Labour Act (Law No. 4857) in 2076,
the Regulation on remote work has recently entered into force as secondary

legisiation.
Provisions in the Labour Act

The three paragraphs, added to Law No. 4857 in 2016 are the basic elements of the
legislation on remote work in Turkish law. Remote work is defined in Art. 14/4 of Law
No. 4857 as an employment relationship established in writing based on the principle
that the employee fulfills his/her work at home or outside the workplace with
technological communication tools within the scope of the work organization created
by the employer. According to this definition, performing the work from home and
working outside the workplace with technological communication tools (teleworking)

are subject to the same principles and remote work term includes both cases.

It is undoubtedly possible to work in the form of telework from home with

technological communication tools. It should be noted that work from home

mentioned here is different from the homeworker’s contracts regulated under Turkish

Code of Obligations numbered 6098.
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Art. 14/5 of Law No. 4857 provides that the remote work agreement must be in
written form and have to include definition of the work, method of execution,
duration and place of the work, matters regarding wage and payment of wage, the
equipment provided by the employer and the obligations for their protection, the
employer communication and general and special working conditions. Workers in
remote work arrangement cannot be treated differently than other employees who
provide service at the company’s workplace in accordance with Art. 14/6 of Law No.
4857, unless for good reason shown. Moreover, employer must inform the employee
about health and safety measures, provide the necessary safety training and health
surveillance and take the necessary occupational safety measures for the equipment
it provides, taking into account the nature of the remote work, as stated in same
provision. Employer, in short, ensures that the conditions under which remote

employees will be working are safe and without risks to the health of the employees.

In addition to the aforementioned provisions, according to Art. 14/7 of Law No. 4857,
the Ministry of Labour and Social Security is empowered to issue secondary
legislation to regulate further procedures and principles of remote work, to determine
the works which cannot be performed remotely considering the nature of the work,
the implementation of operating rules regarding data protection and sharing, and

other matters.
Provisions on the Regulation of Remote Work

Remote Work Regulation, awaited since 2016 to be issued as per Art. 14/7 of the Law
no. 4857 has come to force on 10 March 2027, i.e. date of publication in the Official

Gazette.

In the Regulation remote work was defined in the same way as it was defined in the
Code. Besides, remote worker is defined in the Regulation as the worker who partially
or fully performs his/her work remotely. This definition mentions about partial

performance of the work remotely however there is no provision in the Regulation

how partial (hybrid) remote working will be performed.
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Remote Work Regulation, like the Law no. 4857, requires the working contract to be
in writing and containing definition of the work, method of execution, duration and
place of the work, matters regarding wage and payment, equipment provided by the
employer, communication between the employee and employer and other working
conditions (Art. 5). The allocation and apportionment of costs incurred for the
required equipment and designing the place where the work is performed are to be
agreed by the parties (Art. 6, Art. 7). Absent of any agreement to the contrary, these
costs are borne by the employer. The Regulation also provides that the employer
should notice the employees about the principles of usage of the equipment and
tools. Besides, the Regulation requires the employer to keep the list of equipment
and tools also indicating the value thereof at the time when the employee receive
these equipment and tools. This list is required to be prepared in cases equipment
and tools are provided by employer and signed by the employee (Art. 7). Similarly,
the employer and employee can agree who will bear the necessary expenses directly
related to product manufacturing or service provision within the scope of the work
performed. It should be noted that related provisions of the Regulation are in clear
conflict with Article 414 of the Code of Obligations which states that expenses as to

the performance of the work are met by the employer.

On the working hours, which is potentially the most problematic issue relating to
remote work, the Regulation provides for nothing but repeats what the Law no. 4857
has provided. Art. 9 of the Regulation leaves the issue of working periods and hours
to be determined in the employment contract by which the working hours can be
altered subject to the boundaries of the Law no. 4857. Overtime work requested from
the employee by the employer is admissible if the employee has given consent to it.
The Regulation, however, is silent on the issue of how to record the working hours,

which is one of the most critical issue in this respect.

Data protection and occupational health and safety are two fundamental issues on

which the employer is obligated to inform the employee (Art 11, Art. 12). The employer
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is also under obligation to provide training to the remote workers for occupational

health and safety, conduct health surveillance and take occupational safety measures

in relation to the equipment provided. In view of the exposed risk in terms of
occupational health and safety, the Regulation forbids the works related to chemical
and radioactive substances, processing of these substances and works posing

biologic risks to be performed remotely.

Art. 14 of the Regulation contains the most important provisions related to
implementation, in particular the transition phase to remote working. Accordingly,
the parties can either construct their relationship on remote working basis from the
very beginning, or change it to remote working afterwards upon agreement. For this
transition, however, the employee needs to submit a written request which would be
evaluated by the employer according to predetermined internal procedure. This
evaluation takes into account the work’s suitability to be performed remotely and
other criterion determined by the employer. It is understood from the Regulation that
the employer should issue an internal procedure containing these criterions for the
transition to remote working. Art. 14 further requires the employer to notify the result
of the evaluation within 30 days of the employee’s request in written form and, if
accepted, to execute a new employment contract according to Regulation’s
provisions concerning remote work. Employee who get to work remotely can request

to return to old working order as well, by following the same application procedure.

Circumstances compelling remote working are reserved by the Regulation. In case
remote working has to be implemented in part or entirety of the workplace down to
compelling reasons specified by law, the employer would not be required to obtain

the employees request or consent.

The scope of the Regulation is limited to the issues explained herein above. The
posed questions of how the hybrid methods will be implemented, how remote

working hours are recorded, what type of criterion can the employer adopt for

transition to remote working and what consequences there are for not complying
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with these criterions remain unanswered. Under these circumstances, the employers

have to develop an application within the framework of general labour law principles,

regulations which do not directly address this issue and the court practice, just like
they do in the past.
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Turk Hukukunda Uzaktan Calisma
Prof. Dr. Muhittin Astarli & Dog. Dr. Ulas Baysal

Tum ddnyada oldugu gibi Tirkiye'de de pandeminin etkisi ile ¢alisma iliskilerinde
“uzaktan calismanin ronesansi” denilebilecek bir donem yasanmaktadir. Uzaktan
calisanlarin  sayisi arttikca uzaktan calismaya iliskin  dizenlemelerin de  onemi
artmaktaair. Ozellikle uygulama bakimindan yasanan sorunlar gozlemlendikce kanun
Koyucular tarafindan yeni ddzenlemelerin ¢ikarilmasi yoluna gidilmektedir. Tark s
hukuku bakimindan da 2016 yiinda uzaktan calismanin Is Kanunu icerisinde
ddzenlenmesinden sonra gegtigimiz glinlerde ikincil mevzuat olarak uzaktan ¢alisma

Yonetmeligi ydrdrldige girmistir.
Is Kanunundaki Diizenlemeler

2016 yilinda 4857 sayili Kanuna eklenen g fikra Turk hukukunda uzaktan calismaya
iliskin mevzuatin temel 6geleridir. Bu duzenlemelerden ilki olan Is Kanunu 14/4'de
uzaktan calisma tanimlanmaktadir: Uzaktan calisma; iscinin, isveren tarafindan
olusturulan is organizasyonu kapsaminda is gorme edimini evinde ya da teknolojik
iletisim araclari ile isyeri disinda yerine getirmesi esasina dayali ve yazili olarak kurulan
is iliskisidir. Kanundaki tanima gore isin evden gorilmesi veya teknolojik iletisim
araclan ile isyerinde disinda gortlmesi (telecalisma) ayni esaslara tabi olup her iki

halde de uzaktan calisma s&z konusudur.

Burada evden calisma ve telecalisma seklinde iki calisma bigciminin dizenlendigi
gorulmektedir. Teknolojik iletisim araclari ile evden telecalisma seklinde bir calisma da
kuskusuz muamkandur. Ancak burada s6z konusu olan evde calismanin, 6098 sayill

Turk Borclar Kanununda duzenlenen evde hizmet sozlesmesinden farkli oldugunu

belirtmek gerekmektedir.
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Is Kanunu m.14/5, uzaktan calisma icin yapilacak is sozlesmesi icin yazili sekil sarti
ongoérmus ve devaminda yazili s6zlesmede yer alacak hususlari siralamistir. Buna
gore, sozlesmede; isin tanimi, yapilma sekli, isin stresi ve yeri, Ucret ve Ucretin
odenmesine iliskin hususlar, isveren tarafindan saglanan ekipman ve bunlarin
korunmasina iliskin yakumlaltkler, isverenin isciyle iletisim kurmasi ile genel ve 6zel
calisma sartlarina iliskin huktmler yer alir. Is K. m. 14/6 esit davranma borcuna iliskin
olup, bu duzenleme uyarinca uzaktan calismada isciler, esasl neden olmadikca salt is
sozlesmesinin niteliginden oturt emsal isciye gore farkli isleme tabi tutulamaz.
Kanunda duzenlenen diger bir esas ise, isverenin is saghgr ve guvenligi
yakumlaldklerine iliskindir. Buna gore, isveren, uzaktan calisma iliskisiyle is verdigi
calisanin yaptigi isin niteligini dikkate alarak is saghgr ve guvenligi onlemleri
hususunda calisani bilgilendirmek, gerekli egitimi vermek, saglik gozetimini saglamak
ve sagladigi ekipmanla ilgili gerekli is gtivenligi tedbirlerini almakla yukumludar (Is K.
m. 14/6). Kanunda da acik¢a 6ngoruldigu Uzere isin uzaktan gortluyor olmasi

isvereni is¢inin is sagligi ve guvenligini saglama yukumlalugunden kurtarmaz.

Kanunda uzaktan ¢alismanin usul ve esaslari, isin niteligi dikkate alinarak hangi islerde
uzaktan calismanin yapilamayacad, verilerin korunmasi ve paylasiimasina iliskin
isletme kurallarinin uygulanmasi ile konuyla ilgili diger hususlarin ddzenlenmesi ilgili

Bakanlik tarafindan cikarilacak bir Yonetmelige birakilmistir.
Uzaktan Calisma Yonetmeligindeki Diizenlemeler

Uzaktan calismaya iliskin kanuni ddzenlemelerin yararltge girdigi 2016 yilindan beri
cikanlmasi beklenen Uzaktan Calisma Yonetmeligi, 10 Mart 2021de Resmi Gazete'de

yayimlanarak yurarluge girmistir.

Yonetmelikte uzaktan calisma tanimi Kanunla ayni sekilde kaleme alinmistir.
Yonetmelikte uzaktan calisan, is gérme ediminin tamamini veya bir kismini uzaktan
calisarak yerine getiren isci olarak tanimlanmustir. Bu tanimda ¢alismanin bir kisminin

uzaktan yapilmasindan bahsedilmekte ve fakat Yonetmelikte kismen (hibrit) uzaktan

calismanin ne sekilde yapilacagina dair htkamler yer almamaktadir.
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Uzaktan Calisma Yonetmeligi, Kanunun ilgili duzenlemesinde oldugu gibi, uzaktan
calisma sozlesmesinin yazili sekilde yapilmasi gerektigini ifade ederek, s6zlesmede;
isin tanimi, yapilma sekli, isin sdresi ve yeri, Ucret ve Ucretin 6denmesine iliskin
hususlar, isveren tarafindan saglanan is araclar, ekipman ve bunlarin korunmasina
iliskin yukumlultkler, isverenin isciyle iletisim kurmasi ile genel ve &zel calisma
sartlarina iliskin htkdmlerin yer almasi gerektigini dngérmektedir (m.5). Uzaktan
calismada isin gorulecedi mekanin dizenlemesine iliskin masraflar ile kullanilacak alet
ve malzemelere iliskin masraflarin nasil karsilanacagi hususlan taraflara birakilmistir
(m.6, m.7). Bu konuda bir kararlastirma yapilmamissa bu masraflara isveren
katlanacaktir. Ayrica is malzeme ve araclarinin kullanim esaslari ile bakim ve onarm
kosullarinin isciye bildirilmesi gerektidi, is araclarinin isveren tarafindan saglanmas
halinde, bunlarin isciye teslim edildigi tarihteki bedellerini belirten is araclari listesinin
isci tarafindan imzalanmis bir sekilde iscinin ¢zluk dosyasinda saklanmasi gerektigi de
Yonetmelikte kaleme alinmistir  (m.7).  Yonetmeligin 8. maddesinde, isin
gorulmesinden kaynaklanan mal veya hizmet Uretimiyle dogrudan ilgili zorunlu
giderlerin karsilanmasi konusunun da is iliskisinin taraflarinin anlasmasina birakildigi
gorulmektedir. Bu hususta s6z konusu Yonetmelik htkdmlerinin, isin gérulmesine
iliskin giderlerin isveren tarafindan karsilanmasi gerektigini duzenleyen Turk Borclar

Kanunu m. 414 hukmu ile acikca celistigi not dusalmelidir.

Uzaktan calisma konusunda en fazla sorun olusturma potansiyeline sahip ¢alisma
sirelerine konusuna iliskin olarak ise, Yonetmelikte sadece mevcut esaslarin tekrar
edildigi gorulmektedir. Yonetmeligin 9. maddesinde calismanin yapilacagi zaman
araligi ve suresinin is s6zlesmesinde belirtilecedi, kanuni sinirlar icinde kalmak
kosuluyla taraflarca calisma saatlerinde degisiklik yapilabilecegi ve fazla calismanin
isverenin yazili talebi Uzerine, iscinin kabulu ile yapilacagi hususlarr ifade bulmustur.
Konunun en 6nemli noktalarindan bir olan calisma suresinin kaydi konusuna ise

Yonetmelikte yer verilmemistir.

Yonetmelikte isverenin isciyi bilgilendirmekle yuktmlu kilindigi temel konular ise kisisel
verilerin korunmasi ve is saghgr ve gavenligidir (m.11, m.12). Ayrica isveren is saglgi

ve guvenligi konusunda uzaktan calisana gerekli egitimi vermekle, saglik goézetimini
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saglamakla ve sagladigi ekipmanla ilgili gerekli is guvenligi tedbirlerini almakla
yukamluduar. Is saghgr ve guvenligi bakimdan yaratacadi riskler dikkate alinarak
Yonetmeligin 13. Maddesinde tehlikeli kimyasal madde ve radyoaktif maddelerle
calisma, bu maddelerin islenmesi veya s6z konusu maddelerin atiklari ile calisma,
biyolojik etkenlere maruz kalma riski bulunan calisma islemlerini iceren islerde

uzaktan calisma yapilamayacagr amir htkmune yer verilmistir.

Yonetmeligin uygulama acgisindan en énemli duzenlemeleri, uzaktan calismaya gecise
iliskin olan 14. maddede yer almaktadir. Yonetmeligin 14. Maddesi uyarinca isci ile
bastan itibaren uzaktan calisma sozlesmesi kurulabilecedi gibi, halihazirda isyerinde
calisan iscinin is sozlesmesi de anlasmak suretiyle uzaktan calisma sozlesmesine
dondstartlebilir. Ancak uzaktan calisma sozlesmesine dondstartime bakimindan,
iscinin  yazill  talepte bulunmasi gerektigi, talebin isyerinde belirlenen usul
dogrultusunda isverence degerlendirileceqi, talep degerlendirilirken de isin ve is¢inin
niteligi geregi uzaktan ¢alismaya uygunlugu ile isverence belirlenecek diger kistaslarin
kullanilacagr hususlarina ilgili htkimde yer verilmistir. S6z konusu dizenlemeden
uygulamada isyerlerinde uzaktan calismaya gecisin  usulunt  belirleyen ve
degerlendirme icin  olcltleri iceren bir ic didzenleme vyapilmasi gerekecedi
anlagiimaktadir.  Yine 14. madde wuyarinca uzaktan calisma talebine iliskin
degerlendirme sonucunun otuz gun iginde isciye bildirilmesi ve talebin kabul edilmesi
halinde yonetmeligin ilgili htkdmlerinde belirtilen hususlara uygun sekilde sézlesme
yapllmasi gerekecektir. Uzaktan calismaya gecen iscinin, eski calisma dudzenine
ge¢mek konusundaki talebi de ayni usule tabidir. Uzaktan ¢alismaya gecis konusunda
zorlayici nedenler ise ayrik tutulmustur. Yonetmelik uyarinca uzaktan calismanin
mevzuatta belirtilen zorlayici nedenlerle isyerinin tamaminda veya bir bolumunde
uygulanacak olmasi halinde uzaktan calismaya gecis icin iscinin talebi veya onayi

aranmaz.

Uzaktan Calisma Yonetmeliginin icerigi yukanda degindigimiz hususlarla sinirli
tutulmustur. Uzaktan calismada hibrit sistemlerin nasil uygulanacagi, giderlerin
karsilanmasi konusunda Turk Borclar Kanunu hikimleri ile celiskinin nasil

giderilecegi, calisma surelerinin kaydinin ne sekilde gercgeklestirilecegi, iletisim
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zaman araligi ile ne kastedildigi, isverenin uzaktan calismaya gecise iliskin ne
sekilde olcutler getirebilecegi ve bu dlcutlere uyulmamasinin yaptirnrminin ne
olacagi gibi temel soru ve sorunlarin cevaplan Yonetmelikte yer almamaktadir.
Mevcut durumda tim bu sorulara is hukukunun genel esaslar, konuya iligkin

yasal mevzuat ve ictihatlar ile taraflar arasinda gecerli s6zlesmesel diizenlemeler

cercevesinde isyeri 6zelinde makul ¢oziimler gelistiriimek gerekecektir.






